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THE FOOD SAFETY MODERNIZATION ACT (S. 510)
The Food Safety Modernization Act (S. 510) is a positive step towards updating and strengthening the nation’s food safety.  The International Warehouse Logistics Association (IWLA) believes S. 510 does a good job of incorporating a risk-based approach into this heightened effort to achieve a safe food supply chain.

IWLA represents warehouse-based third-party logistics providers (3PLs). A typical 3PL facility operates anywhere from 10,000 to 1,000,000+square feet of warehouse space where inventory of customers is held for distribution at the direction of our customer – generally an importer,  U.S. manufacturer, distributor or retailer.  A 3PL never takes title to or ownership of the products in the warehouse – rather we serve as a logistics intermediary in the supply chain.  For 3PLs who store food products, it should be understood: these are typically packaged, sealed foods that are not exposed to the environment.   

3PL providers have a role to play in the food safety supply chain and we take this responsibility seriously. But the fact remains: our role is fundamentally different than the role of a food manufacturer, processor or packager.

We typically handle sealed packages or containers – often in pallet-sized increments. The risks are far less, as is our knowledge and control over the ingredients that comprise the final food product.  Our regulatory responsibilities cannot and should not be the same as that of the manufacturer or processor where the food ingredients are handled and where exposure to employees and the environment is routine.

Hazard Analysis and Preventive Controls

We are pleased to see that S. 510 provides the authority to exempt facilities that are solely engaged in the storage of packaged food that are not exposed to the environment from the requirements relating to hazard analyses and preventive controls [page 14 of S. 510].   We suggest, however, that the provision be revised to specifically exempt such facilities with the authority to the Secretary to determine when such facilities should be covered.  

Inspections
We also support the provision directing the Secretary to allocate resources to inspect facilities based on the risk profile of the food and the facility.  The bill provides two tiers of inspections – one for high-risk facilities and one for low-risk facilities.  IWLA encourages the committee to also consider adding a third-tier of “lowest risk” facilities – those storing only packaged foods that are not exposed to the environment. Given the huge number of registered facilities and the need to target resources, the FDA should be given greater latitude to reduce the inspection schedule for these facilities.

Mandatory Recalls

An important area where we ask the committee to consider a clarification: the mandatory recall of food products.   Under S. 510 [page 83 of the bill], when a food product is reasonably determined to be adulterated or misbranded, the Secretary may notify the “responsible party” to voluntarily recall or cease distributing the product. If not, the Secretary can order a mandatory recall.  

Our only quarrel with this provision is the definition of “responsible party.”  The bill references the definition in Section 417 of the current Act, which is “a person that submits the registration…for a food facility that is required to register under section 350(a) of this title, at which such article of food is manufactured, processed, packed, or held.”  

Under this broad definition of “responsible party,” the responsibility for initiating a recall could fall upon a warehouse-based 3PL who physically receives and ships the product strictly at the direction of the customer.  In effect, the 3PL could be required to notify recipients with whom he does not have a legal relationship and to take action that is beyond the scope of his authority, since he has no ownership interest in the product as would a manufacturer, wholesaler-distributor, or retailer. Further, the 3PL may not have the knowledge that a recall has been ordered for a product that is an ingredient in a finished product being held by the 3PL.  The IWLA, therefore, urges the committee to consider inserting the following language at the end of line 9 on page 83: “Notwithstanding any other provision of law, a ‘responsible party’ for purposes of this section, shall not include a third-party logistics provider holding an article of food for an unrelated owner of the product.”

With this clarification, the FDA would notify the owner of the product – whether it is the manufacturer, wholesaler or retailer – who in turn, as the responsible party, would order the 3PL to cease distribution of the product and provide direction on what action to take with regard to the product stored in the warehouse [return it to the owner, destroy it, or hold it until further notice]. This assures that the entities in the supply chain with legal authority over and knowledge of the product will be the party FDA orders to recall the product.
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